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Federal Law Update (2010):  What You Need to Know 

Presented by Kristin Nealey Meier 

 

Federal Employment Litigation Statistics 

EEOC Charges 

Category FY 2008 FY 2009 Percent 
Change 

Total charges 95,402 93,277 -2.2% 
Race 33,937 33,579 -1.05% 
Retaliation 32,690 33,613 2.8% 
Sex 28,372 28,028 -1.2% 
Age 24,582 22,778 -7.3% 
Disability 19,453 21,451 10.3% 
National Origin 10,601 11,134 5.0% 
Religion 3,273 3,386 3.5% 
Equal Pay Act 954 942 1.3% 

 

U.S. Supreme Court 

In disparate impact case, the use of an earlier unlawful employment practice states a claim 

The City of Chicago administered a written test to firefighter job applicants in 1995.  The City notified applicants of 
the results at the end of January 1996.  Plaintiffs filed an EEOC charge on March 21, 1997 claiming that the test 
had a disparate impact on black applicants and was not a valid test of firefighting aptitude.  The charge was filed 
more than 400 days after the plaintiffs were notified, but within 300 days of the City beginning to hire applicants.  
The trial court ruled that each hiring was a fresh violation of Title VII, but the 7th Circuit reversed, holding that the 
“discrimination was complete when the tests were scored.”  Lewis v. City of Chicago, 130 S.Ct. 2191 (Decided 
May 24, 2010). 

The US Supreme Court unanimously reversed, holding that a plaintiff who does not file a timely charge challenging 
the adoption of a practice may assert a disparate-impact claim in a timely charge challenging the employers later 
application of that practice (as long as he alleges each of the elements).   

What this means to you:  Employees have time to challenge your policy or test results after you implement them.  
Employers need to ensure that the policy or test does not have a disparate impact on any protected class before 
adopting it.  Employees have more than a year to file a charge.      
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NLRB cannot act with only two members 

The NLRB had only two Members (instead of the normal five Members) from the end of 2007 until March 2010.  
Near the end of 2007, there were still four Members, and they delegated their powers to a group of three.  On 
December 31, one Member’s term expired, leaving only two, who then issued nearly 600 Board decisions.  New 
Process Steel v. Nat’l Labor Relations Board, 130 S.Ct. 2635 (Decided June 17, 2010). 

The Taft-Hartley Act, enacted in 1947, expanded the Board from three to five members and permitted the Board to 
delegate any or all of its powers to “any group of three or more members.” It also provided that a “vacancy in the 
Board shall not impair the right of the remaining members to exercise all of the powers of the Board, and three 
members of the Board shall, at all times, constitute a quorum of the Board, except that two members shall 
constitute a quorum of any group designated pursuant to the first sentence hereof.” Section 3(b). 

The US Supreme Court in a 5-4 decision held that Section 3(b) requires that a delegee group maintain a 
membership of three in order to exercise the delegated authority of the NLRB.  The Court said that reading the 
delegation clause to continuously require three members “is the only way to harmonize and give meaningful effect 
to all of the provisions” in Section 3(b).  

What this means to you: This will likely not have an impact on employers unless you have a case pending in a Court 
of Appeals or the Supreme Court that the two-member NLRB panel decided.  All of the cases pending on appeal are 
being reviewed by a three- or five-member NLRB panel.  It is unclear what will happen with the other decided cases 
or their precedential value. 

Search of employee police officer pager text messages was reasonable, so no 4th amendment violation 

The City of Ontario, California, provided alphanumeric pagers to police officers on the SWAT team.  Prior to 
acquiring the pagers, the City announced a new Computer Policy that applied to all employees, which specified that 
the City “reserves the right to monitor and log all network activity including e-mail and Internet use, with or without 
notice.  Users should have no expectation of privacy or confidentiality when using these resources."  Sgt. Quon 
signed a statement acknowledging that he read and understood the Computer Policy.  The Computer Policy, on its 
face, did not apply to text messaging.  Lieutenant Duke, however, informed officers in a meeting and a written 
memo that the text messages are considered e-mail messages and would be eligible for auditing.  City of Ontario v. 
Quon, 130 S.Ct. 2619 (Decided June 17, 2010). 

Initially, when Sgt. Quon and a few other officers exceeded their limits in the first few months, Lieutenant Duke told 
them the messages could be audited.  However, instead of pursuing an audit, Duke allowed the officers to 
reimburse the City for the overage.  After several months in a row of this process, Lieutenant Duke decided to find 
out if the allotted character limit was too low for work-related messages.  He requested transcripts of the text 
messages sent by Quon and the other employee who had exceeded the character allowance and discovered that 
Quon has used the pager for personal purposes and that some messages were sexually explicit. 
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A superior analyzed the text messages and determined that Quon sent or received 456 messages during work 
hours in one month, of which no more than 57 were work related; he sent as many as 80 messages during a single 
day at work; on an average workday, Quon sent or received 28 messages. 

Quon and those to whom he sent messages filed suit claiming an unlawful search and seizure in violation of the 4th 
Amendment.  The trial court determined that plaintiffs had a reasonable expectation of privacy in the text 
messages, but that the search did not violate the 4th Amendment.  The 9th Circuit reversed, holding that the 
search was unreasonable as a matter of law. 

The US Supreme Court reversed, holding that the search of Quon’s text messages was reasonable and did not 
violate the 4th Amendment.  The search was motivated by a legitimate work-related purpose, and it was not 
excessive in scope.  The Court assumed – without deciding – that Quon had a reasonable expectation of privacy. 

What this means to you: It is important to have a computer policy that specifically identifies what you as the 
employer have a right to do with the information in email, internet usage, etc.  Your employee handbook should 
also spell out guidelines for computer usage and steps you as the employer may take with handheld devices, cell 
phones, etc. 

Arbitrator, not court, decides whether arbitration agreement is unconscionable 

When he was hired, Jackson signed an arbitration agreement to arbitrate all future disputes.  The Agreement 
provided: 

“The Arbitrator, and not any federal, state, or local court or agency, shall have exclusive 
authority to resolve any dispute relating to the interpretation, applicability, enforceability or 
formation of this Agreement including, but not limited to any claim that all or any part of this 
Agreement is void or voidable.” 

Jackson sued under 42 USC Section 1981, claiming race discrimination and retaliation.  The trial court granted the 
employer’s motion to dismiss and compel arbitration.  The 9th Circuit reversed.  Rent-A-Center West v. Jackson, 
130 S. Ct. 2772 (Decided June 21, 2010). 

Jackson argued to the US Supreme Court that the arbitration agreement was unconscionable, and that the issue of 
unconscionability must be decided by a court rather than an arbitrator.  The agreement, however, contained two 
arbitration provisions, one to arbitrate employment disputes, and a second to give the arbitrator exclusive authority 
to resolve the "gateway" question of whether the entire arbitration agreement is enforceable. The employer sought 
enforcement of the second provision, which the Court said is severable from the rest of the contract. Jackson did 
not challenge this second provision specifically, so the Court treated his challenge as a challenge to the whole 
contract. It is well settled that a challenge to the whole contract is an issue to be resolved by the arbitrator rather 
than the court. 

What this means to you: It may be worth taking a second look at your arbitration agreements with employees to 
include a delegation provision to allow an arbitrator to decide the validity of the agreement. 



                                 Ryan, Swanson & Cleveland, PLLC 
                                 1201 Third Avenue, Suite 3400 
                                 Seattle, WA 98101-3034 

                                    www.ryanswansonlaw.com 

        

 

© 2010 Ryan, Swanson & Cleveland, PLLC 
206.464.4224   |   Fax 206.583.0359   |   Toll-free 800.458.5973 

Court, not arbitrator, decides CBA’s ratification date; new cause of action for tortuous interference rejected 

The employer sued a local union and an international union under Labor Management Relations Act Section 301(a) 
claiming that (1) the local union breached a collective bargaining agreement (CBA) by going on strike, and (2) the 
international union tortiously interfered with the CBA. The employer and the local union had reached a tentative new 
CBA which contained a broad arbitration clause and a no-strike clause. The employer alleged that the local union 
had ratified the CBA and then engaged in a strike which was in part led by a high official of the international union. 
The union claimed that the new CBA had not yet been ratified, so there could be no breach of the no-strike clause. 
Granite Rock Co. v. Int’l Brotherhood of Teamsters¸ 130 S. Ct. 2847 (Decided June 24, 2010). 

(1) The issue on the contract claim was whether the ratification date dispute should be decided by an arbitrator or 
by the district court. The US Supreme Court (7-2) held that the ratification date dispute must be decided by the 
court. It is typically for a court rather than an arbitrator to decide whether parties have agreed to arbitrate a 
particular dispute. Here, the district court must decide (a) when the CBA was formed and (b) whether the CBA's 
arbitration clause covers the dispute the local union wishes to arbitrate.  

(2) The Supreme Court unanimously refused to recognize a new federal common-law cause of action under LMRA 
Section 301 for the international union's alleged tortious interference with the CBA. 

What this means to you:  An employer cannot file a tortious interference claim against an international union.  And, 
consistent with the Jackson case above, it will be up to a court to decide whether the parties have agreed to 
arbitrate. 

To Be Decided This Fall 

Whether an oral complaint is protected conduct under FLSA's anti-retaliation provision 

Kasten sued the employer, asserting a retaliation claim under the Fair Labor Standards Act (“FLSA”). The trial court 
granted summary judgment in favor of the employer. The 7th Circuit affirmed.  Kasten v. Saint-Gobain Performance 
Plastics Corp., 570 F.3d 834 (7th Cir. 2009).   

Kasten alleged that he was discharged in retaliation for making verbal complaints to his superiors that the 
employer's placement of time clocks violated the FLSA. The FLSA's anti-retaliation provision prohibits an employer 
from retaliating against an employee because (among other things) the employee "has filed any complaint...." 29 
USC Section 215(a)(3).  

The 7th Circuit held that "any complaint" includes an employee's internal ("intra-company") complaint. The court 
noted that the majority of the circuits to consider this issue have arrived at the same conclusion. However, the 
court also held that an employee does not "file" such a complaint in this context when he submits the complaint in 
purely unwritten form. The court reasoned, "the natural understanding of the phrase 'file any complaint' requires the 
submission of some writing to an employer, court, or administrative body." The court observed that there exists a 
split among the circuits on this issue.  
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The 7th Circuit denied a rehearing en banc. Three judges DISSENTED from the denial of a rehearing, saying that 
"The court has adopted a construction of the Fair Labor Standard Act's anti-retaliation provision that is unique 
among the circuits." "[T]he court has taken a position contrary to the longstanding view of the Department of Labor, 
departed from the holdings of other circuits, and interpreted the statutory language in a way that I believe is 
contrary to the understanding of Congress." 

The US Supreme Court granted certiorari to review the 7th Circuit judgment.  Oral arguments will be heard October 
13, 2010. 

Question presented:  Is an oral complaint of a violation of the Fair Labor Standards Act protected conduct under 
the anti-retaliation provision, 29 U.S.C. § 215(a)(3)? 

Preemption of Arizona statute that imposes sanctions on employers who hire unauthorized aliens 

Arizona's Legal Arizona Workers Act allows the superior courts of Arizona to suspend or revoke the business 
licenses of employers who knowingly or intentionally hire unauthorized aliens. The appropriate county attorney is 
charged with bringing an action against the employer in superior court. The Act uses IRCA’s definition of 
"unauthorized alien," and requires that the court use the federal government’s determination of the employee’s 
lawful status. The Act makes participation in E-Verify mandatory for all employers, although it provides no penalty 
for violation of the requirement. The Act mandates a graduated series of sanctions for violations.   

The 9th Circuit held that the Arizona Act is neither expressly nor impliedly preempted by federal law, and does not 
violate due process.  Chicanos Por La Causa, Inc. v. Napolitano, 558 F.3d 856 (9th Cir. 2009).  Oral argument is 
scheduled for December 8, 2010. 

Questions presented:   

1) Whether an Arizona statute that imposes sanctions on employers who hire unauthorized aliens is invalid under a 
federal statute that expressly "preempt[s] any State or local law imposing civil or criminal sanctions (other than 
through licensing and similar laws) upon those who employ, or recruit or refer for a fee for employment, 
unauthorized aliens." 8 U.S.C. § 1324a(h)(2). 

2) Whether the Arizona statute, which requires all employers to participate in a federal electronic employment 
verification system, is preempted by a federal law that specifically makes that system voluntary. 8 U.S.C. § 
1324a note. 

3) Whether the Arizona statute is impliedly preempted because it undermines the "comprehensive scheme" that 
Congress created to regulate the employment of aliens. Hoffman Plastic Compounds, Inc. v. NLRB, 535 U.S. 
137, 147 (2002). 

Did NASA's background investigations violate federal contract employee’s constitutional right to informational privacy? 
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Nelson requested a preliminary injunction to prevent implementation of the employer's requirement for in-depth 
background investigations of "low risk" contract employees. The trial court denied the request for a preliminary 
injunction.   

The 9th Circuit reversed. Given the open-ended and highly private questions authorized by the investigation, which 
did not appear narrowly tailored to any legitimate government interest, the court concluded the trial court erred in 
finding that Nelson was unlikely to succeed on his informational privacy claim. The court stated the balance of 
hardships tipped sharply towards Nelson, who faced a stark choice - either violation of his constitutional rights or 
loss of his job.  Nelson v. NASA, 530 F.3d 865 (9th Cir. 2008).  Oral argument is scheduled for October 5, 2010. 

Questions presented:  Respondents are contract employees working at the Jet Propulsion Laboratory, a multi-
billion-dollar federal research facility. Like all federal contract employees requiring long-term access to federally 
controlled facilities and information systems, they are required to undergo background checks. Respondents object 
to these background checks because, in their view, the government’s use of standard forms to collect employment-
related information about them would violate their constitutional right to informational privacy. The court of appeals 
agreed with respect to two inquiries on the standard background-check forms. The questions presented are:   

1) Whether the government violates a federal contract employee’s constitutional right to informational privacy 
when it asks in the course of a background investigation whether the employee has received counseling or 
treatment for illegal drug use that has occurred within the past year, and the employee’s response is used only 
for employment purposes and is protected under the Privacy Act, 5 U.S.C. 552a.  

2) Whether the government violates a federal contract employee’s constitutional right to informational privacy 
when it asks the employee’s designated references for any adverse information that may have a bearing on the 
employee’s suitability for employment at a federal facility, the reference’s response is used only for 
employment purposes, and the information obtained is protected under the Privacy Act, 5 U.S.C. 552a.   

Does Title VII create a cause of action for third-party retaliation for persons who did not themselves engage in protect activity? 

In a 10 to 6 decision, the 6th Circuit decided that Title VII does not create a cause of action for third-party 
retaliation for persons who did not themselves engage in protect activity.  Thompson v. North American Stainless, 
LP, 567 F.3d 804 (6th Cir. 2009). 

Eric Thompson claimed he was fired because his fiancée filed an EEOC charge. From February 1997 through 
March 2003, Thompson, worked as a metallurgical engineer for North American Stainless, LP, the owner and 
operator of a stainless steel manufacturing facility in Carroll County, Kentucky. Thompson met Miriam Regalado, 
currently his wife, when she was hired by the employer in 2000, and the couple began dating shortly thereafter. At 
the time of Thompson’s termination, he and Regalado were engaged to be married, and their relationship was 
common knowledge at North American Stainless. According to the complaint, Regalado filed a charge with the 
Equal Employment Opportunity Commission (EEOC) in September 2002, alleging that her supervisors discriminated 
against her based on her gender. On February 13, 2003, the EEOC notified North American Stainless of Regalado’s 
charge. Slightly more than three weeks later, on March 7, 2003, North American Stainless terminated Thompson’s 
employment. 
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Thompson alleged that he was terminated in retaliation for his then-fiancée’s EEOC charge, while North American 
Stainless contended that performance-based reasons supported the plaintiff’s termination. 

Thompson sued the employer for violation of Title VII alleging retaliatory discharge based on the protected activity 
of Thompson's fiancée, a co-worker. The trial court granted the employer's motion for summary judgment. The 6th 
Circuit affirmed. The court described the sole issue as whether section 704(a) of Title VII created a cause of action 
for third-party retaliation for persons who did not engage in protect activity.   

Because Thompson did not allege he himself engaged in any statutorily protected activity (i.e., did not oppose an 
unlawful employment practice, make a charge, testify, assist, or participate in an investigation), the court found by 
the plain language of the statute that Thompson was not included in the class of persons for whom Congress 
created a retaliation cause of action. The 3rd, 5th, and 8th circuits agreed. The court distinguished the recent 
Supreme Court's decision in Crawford v. Metro Gov't of Nashville and Davidson County, Tenn., 129 SCt 846 
(2009), (which abrogated the 6th Circuit's view that the opposition clause required active, consistent behavior), by 
stating that Crawford involved involuntary testimony while Thompson did not engage in any protected activity.   

The three DISSENTS by six judges argued that (1) Crawford, at a minimum, found the meaning of "oppose" 
ambiguous; (2) the primacy of statutory purpose and a broad approach should apply in interpreting statutes meant 
to protect employees against employer retaliation for protected activity; and (3) Thompson was a person claiming 
to be aggrieved (injured or wronged in his rights) under 42 USC Section 2000e-5(b).  

Oral argument is scheduled for December 7, 2010.   

Questions presented:  Section 704(a) of Title VII forbids an employer from retaliating against an employee because 
he or she engaged in certain protected activity. The questions presented are:   

1) Does section 704(a) forbid an employer from retaliating for such activity by inflicting reprisals on a third party, 
such as a spouse, family member or fiancé, closely associated with the employee who engaged in such 
protected activity?   

2) If so, may that prohibition be enforced in a civil action brought by the third party victim? 

 

Ninth Circuit 

Wal-Mart National Class Action Certified 

Female employees of Wal-Mart brought Title VII against the retail giant alleging sex discrimination and seeking 
injunctive and declaratory relief, back pay, and punitive damages.  Plaintiffs allege that women employed in Wal-
Mart stores: (1) are paid less than men in comparable positions, despite having higher performance ratings and 
greater seniority; and (2) receive fewer-and wait longer for-promotions to in-store management positions than men. 
Plaintiffs contend that Wal-Mart's strong, centralized structure fosters or facilitates gender stereotyping and 
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discrimination, that the policies and practices underlying this discriminatory treatment are consistent throughout 
Wal-Mart stores, and that this discrimination is common to all women who work or have worked in Wal-Mart stores.   

Plaintiffs sought to certify a nationwide class of women who have been subjected to these allegedly discriminatory 
pay and promotion policies. The proposed class consists of women employed in a range of Wal-Mart positions, 
from part-time entry-level hourly employees to salaried managers. The class seeks injunctive and declaratory relief, 
back pay, and punitive damages, but not traditional “compensatory” damages. Plaintiffs proposed that the district 
court certify the following class pursuant to Rule 23: 

All women employed at any Wal-Mart domestic retail store at any time since December 26, 
1998 who have been or may be subjected to Wal-Mart's challenged pay and management 
track promotions policies and practices. 

The United States District Court for the Northern District of California granted in part and denied in part plaintiffs' 
motion for class certification, and a three-member panel Court of Appeals affirmed. 

On rehearing in front of all of the court, the Court of Appeals held that: 

1) district court did not abuse its discretion in finding that commonality existed among potential class members; 

2) district court did not abuse its discretion in finding typicality prerequisite for class certification satisfied; but 

3) district court abused its discretion by certifying plaintiffs' punitive damages claims as a separate class for 
equitable relief, overruling Molski v. Gleich, 318 F.3d 937 (9th Cir. 2003). 

Dukes v. Wal-Mart Stores, Inc., 603 F.3d 571 (9th Cir. 2010). 

Wal-Mart has appealed to the US Supreme Court, which is currently considering whether to take the case. 

What it means to you:  The significance of this case applies more to companies with a national presence, but 
concerns employers because it appears to allow a class certification even though the class is made up of several 
different levels of employees, some of whom had female supervisors who were also in the class.   

A final decision-maker’s wholly independent decision to terminate an employee can insulate an employer from liability for a 
supervisor’s biased motive 

Lea Lakeside-Scott, was fired from her position as an information systems specialist at Multnomah County's 
Department of Community Justice (DCJ), ostensibly for her improper use of DCJ's computers and email system. 
Scott then brought this lawsuit alleging that her termination was actually in retaliation for her engaging in speech 
protected under the First Amendment and by Oregon's whistleblower protection statute.  Lakeside-Scott v. 
Multnomah Co., 556 F.3d 797 (9th Cir. 2009). 

While she was employed at DCJ, Scott had complained about co-workers' violations of County policies, including by 
one of her supervisors, Jann Brown, whom she also accused of favoring gay and lesbian employees in hiring and 
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promotion decisions. Brown played a role in the process that led to Scott's termination, although the ultimate 
decision was made independently by Joanne Fuller, director of DCJ's information systems department, after Fuller 
conducted a full and independent investigation. Scott contends that Brown wanted to retaliate against Scott for her 
accusations against Brown, and thus unlawfully influenced Fuller's decision to fire Scott. 

Scott filed her retaliatory discharge claim against the County and Brown in federal district court. After a trial, a jury 
found in Scott's favor, awarding her $650,000 in compensatory and punitive damages against Brown.  This appeal 
followed.   

The 9th Circuit Court of Appeals concluded there was insufficient evidence to support the verdict against Brown, 
given the evidence that Fuller made an independent, principled decision for her own reasons to investigate and 
eventually terminate Scott for violating County and DCJ rules through actions she admitted she had committed.  On 
the facts of this case, where the evidence shows “that the final decision-maker made a wholly independent, 
legitimate decision to discharge the plaintiff, uninfluenced by the retaliatory motives of” Brown, the 9th Circuit Court 
of Appeals held that the neutrality of the decision-making process eliminated any “causal” link to Brown's bias.   

What this means to you:  It is obviously best to have supervisors that act without bias or retaliatory motives, 
educated through training.  However, to the extent that an issue comes to light, it is vitally important to have an 
unbiased, neutral person conduct a thorough investigation into the matter. 

Legislation and Regulation 

US Department of Labor clarifies the definition of “son or daughter” in FMLA 

The FMLA entitles an eligible employee to take up to 12 workweeks of job-protected leave, in relevant part, 
“[b]ecause of the birth of a son or daughter of the employee and in order to care for such son or daughter,” 
“[b]ecause of the placement of a son or daughter with the employee for adoption or foster care,” and to care for a 
son or daughter with a serious health condition. See 29 U.S.C. § 2612(a)(1)(A) - (C); 29 C.F.R. § 825.200. The 
FMLA defines a “son or daughter” as a “biological, adopted, or foster child, a stepchild, a legal ward, or a child of a 
person standing in loco parentis, who is— (A) under 18 years of age; or (B) 18 years of age or older and incapable 
of self-care because of a mental or physical disability.” 29 U.S.C. § 2611(12). See also 29 C.F.R. §§ 825.122(c), 
825.800.1 

The Wage and Hour Division received several requests for additional guidance regarding whether employees who 
do not have a biological or legal relationship with a child may take FMLA leave for birth, bonding, and to care for the 
child.  Accordingly, on June 22, 2010, the Wage and Hour Division issued an Administrator’s Interpretation 
regarding the definition of “son or daughter” in FMLA. 

The Interpretation concluded that, “based upon a thorough examination of the relevant factors, it is the 
Administrator’s interpretation that either day-to-day care or financial support may establish an in loco parentis 
relationship where the employee intends to assume the responsibilities of a parent with regard to a child. In all 
cases, whether an employee stands in loco parentis to a child will depend on the particular facts.” 
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The entire Administrator’s Interpretation No. 2010-3 can be viewed at: 
http://www.dol.gov/whd/opinion/adminIntrprtn/FMLA/2010/FMLAAI2010_3.pdf 

SSA has no plans to resume sending out no-match letters 

The Social Security Administration (SSA) has no plans to resume sending “no-match” letters out to employers even 
though the injunction that prevented the SSA from sending out the letters has been lifted. This information was 
provided by Chuck Liptz, Director, SSA Division of Electronic Services Support and Communications, at the Forum 
on Federal Payroll Issues at the American Payroll Association's (APA) 28th Annual Congress on May 27.  

When the SSA processes wage reports, it sends out a letter called “Decentralized Correspondence” (“DECOR” 
letter) to every worker whose name and Social Security Number (SSN) could not be matched to the SSA's records. 
Workers then have the opportunity to correct any discrepancies in their earnings records. If the name and SSN 
reported cannot be matched to an individual worker's earnings record, the SSA cannot credit the wages, and the 
worker may not qualify for Social Security benefits or may receive an incorrect benefit payout.  

The SSA previously sent no-match letters to employers approximately two weeks after the release of the DECOR 
letters. The no-match letters informed employers about the “no-match” between the worker's name and SSN, and 
asked the employer for corrected information.  

In 2007, the Department of Homeland Security (DHS) issued proposed regulations on the legal obligations of an 
employer following receipt of a “no-match” letter from the SSA, or a letter from the DHS on employment 
verification. A federal district court blocked enforcement of the regs for several reasons, including the court's 
contention that the DHS was now changing its position with respect to whether receipt of a no-match letter 
constitutes constructive knowledge on the part of the employer that it may have hired an alien who is not 
authorized to work in the United States. The federal district court injunction also prevented the SSA from sending 
out no-match letters to employers. The injunction was lifted in July 2009 when the DHS rescinded its “no-match” 
letter regulations, however, the SSA has no plans to resume sending out no-match letters. The SSA has continued 
to send out DECOR letters to employees. 
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