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Ninth Circuit Says Even Generally Applicable Contract Defenses are 
Displaced by the FAA if they have a Disproportionate Effect on 
Arbitration 
By Bryan C. Graff 

As a matter of federal and Washington state law, agreements to arbitrate are deemed valid, enforceable, and irrevocable 
except upon grounds justifying the revocation of any contract. 9 U.S.C. § 2; RCW 7.04A.060(1).  While generally-applicable 
contract defenses such as fraud, duress, or unconscionability have traditionally applied equally to arbitration agreements,1 
courts cannot refuse to enforce arbitration agreements under state laws or policies that apply only to arbitration or that 
“rely on the uniqueness of an agreement to arbitrate.” Zuver v. Airtouch Commc’ns, Inc., 153 Wn.2d 293, 302, 103 P.3d 
753 (2004) (quoting Perry v. Thomas, 482 U.S. 483, 493 n.9, 107 S. Ct. 2520 (1987); internal citations omitted); accord 
AT&T Mobility, LLC v. Concepcion, 131 S. Ct. 1740, 1746, 179 L. Ed. 2d 742 (2011). 

On Monday, July 15, 2013, the Ninth Circuit weakened even those generally applicable contract defenses, as applied to 
agreements to arbitrate.  In Mortensen v. Bresnan Commn’cs, LLC, No. 11-35823, 2013 U.S. App. LEXIS 14211 (9th Cir. 
July 15, 2013), the court broadly interpreted the U.S. Supreme Court’s holding in Concepcion to mean that “[a]ny general 
state-law contract defense, based in unconscionability or otherwise, that has a disproportionate effect on arbitration is 
displaced by the [Federal Arbitration Act (“FAA”)].” Id. at *20 (emphasis added).  Under Mortensen, even generally applicable 
state-law rules are preempted by the FAA if, in practice, they have a “disproportionate impact” on arbitration. Id. 

The court acknowledged its interpretation of Concepcion arguably goes beyond the initial purpose of the FAA, “which was to 
eliminate judicial hostility toward arbitration and place arbitration provisions on the ‘same footing’ as all other contractual 
provisions.” Id. at *21.  The court said that, in its view, however, “Concepcion crystalized the directive … that the FAA’s 
purpose is to give preference (instead of mere equality) to arbitration provisions.” Id. at *22. 
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1 E.g., McKee v. AT&T Corp., 164 Wn.2d 372, 396, 383, 191 P.3d 845 (2008).   


