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Who Can Legally Work In The US?

– U.S. Citizens
– Noncitizen Nationals (Guam, Puerto Rico, CNMI, 

U.S. Virgin Islands)
– Lawful Permanent Residents
– Aliens Authorized to Work
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To Comply With Federal Regulations 
Regarding Employment Eligibility Verification

– Use the current form! (3/8/13) (expires 3/31/16)
– Verify the identity and employment authorization 

documents of employees hired after Nov 6, 1986.
– Complete and retain a Form I-9 for each employee.
– Refrain from discrimination against individuals 

based on actual or perceived knowledge of national 
origin, citizenship, or immigration  status.
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Who DON’T You Have To Complete I-9 For?

– You are required to complete and retain a Form I-9 
for every employee you hire for employment in the 
United States, except for:
• Individuals hired on or before Nov. 6, 1986, who are 

continuing in their employment and have a reasonable 
expectation of employment at all times

• Individuals employed for casual domestic work in a private 
home on a sporadic, irregular or intermittent basis

• Independent contractors or individuals providing labor to 
you who are employed by a contractor providing contract 
services

• Individuals not physically working in the United States
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When Should I Complete Section 1?

– Section 1 - You may have your employees 
complete Form I-9:
• On their first day of employment (i.e., first day of work 

for remuneration)
• Before their first day of hire, if you have offered the 

individual a job and if they have accepted the offer
• Be careful with Pre-Population!!
• Use physical address (descriptors if not actual 

address)
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When Should I Complete Section 2?

– Employers must complete and sign Section 2 
of Form I-9 within three business days of the date 
of hire of their employee (the hire date means the 
first day of work for pay).
• For example, if your employee began work for pay on 

Monday, you must complete Section 2 by Thursday 
of that week. If the job lasts less than three days, you 
must complete Section 2 no later than the first day of 
work for pay.
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Who Examines The Documents?

– An employer or an authorized representative of the 
employer completes Section 2

– The person who examines the employee's 
documents must be the same person who signs 
Section 2 and the examiner and the employee 
must both be physically present during the 
examination.

– Notaries?
– To copy or not to copy?
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Acceptable 
Documents
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Common I-9 Mistakes

– Signing the I-9 before the hire date
– Signing Section 1 of I-9 after the hire date 
– Not entering the name on the I-9 form (TOP OF PAGE 

2!)
– Not completing Section 2 of the I-9 
– Not entering the hire date on the I-9 in the certification 

section 
– Pre-Population of the Form
– Wrong dates entered (entering birth date where 

signature date should be)
– Accepting too many documents (recent TAL on this)
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Section 3 - Reverification/Rehire

– Reverify when:
• Your employee’s employment authorization or documentation of 

employment authorization has expired ("reverification").
• Your employee is rehired within three years of date Form I-9 

was originally completed. (Be sure to check work authorization 
doesn’t need updating).

• Your employee changes his or her name. (Optional)
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Receipt Rule

– Receipts may be used as temporary proof of 
employment eligibility if a List A, B, or C document 
is lost, stolen, or damaged.

– Receipt must be issued by originating agency.
– Employee must present the actual document within 

90 days of hire date.
– Attach receipt with I-9 until required document 

issued.
– Do not accept receipts for employment lasting less 

than 3 days.
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Retention And Storage

Retaining Form I-9
To calculate how long to keep an 
employee’s Form I-9, enter the 
following:

Employers must retain original I-9 
forms for three years after the date of 
hire, or one year after the date 
employment ends, whichever is later. 
The forms should be stored 
separately from other personnel files. 

1. Date the employee began work for 
pay 1. __________________________

A.  Add 3 years to the date on line 1 A. ________________________
2. The date employment was 

terminated 2. _________________________

B.  Add 1 year to the date on line 2 B. _______________________

3. Which date is later; A or B? 3. _________________________

C. Enter the later date. C. _______________________
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I-9 Audits
U.S. Immigration and Customs 
Enforcement (ICE) has focused on 
creating a ‘culture of compliance’ by 
heavily relying on I-9 inspections to 
find and fine Employers who do not 
follow immigration laws regarding 
employment eligibility verification. 

The number of businesses subjected 
to I-9 audits has soared from 250 in 
2007 to more than 3,000 businesses 
audited in 2013. HSI continues to 
issue Notices of Intent to Fine 
(NOFs) at an unprecedented rate for 
Form I-9 related violations.
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How Will I Know I’m Being Audited?

– The Employer will learn of the inspection through a 
Notice of Inspection (NOI) requiring them to produce
I-9s and supporting documentation (such as payroll 
records, list of employees, Articles of Incorporation, and 
business licenses).

– Employers are typically given three days (72 hours) to 
produce the stated documents in the audit notice. 
Employers are required to deliver these documents to 
the designated ICE office.

– If ICE appears to review your I-9 forms and conduct an 
audit, insist on a written Notice of Inspection and your 
right to have three business days before you turn over 
your original I-9 forms. 
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Reviewing And Correcting I-9
– Step 1 Create a Spreadsheet:  Match employee I-9s to the rosters. If no I-9 is 

located for an employee, note this on the roster as a corrective action item. For 
corrective action to cure the deficiency, an I-9 must be completed. In completing the 
I-9, use the date of the audit or the date supporting documents are reviewed; do not 
back date the I-9.

– Step 2 Inspect Sections 1-3: Ensure that they are completed properly, information 
is current, and that employment authorizations are valid. Section 3 should only be 
completed for changes, employment re-verifications and re-hires. If deficiencies are 
noted or re-verification is required, enter updated data in Section 3 of the form 
using the date changes or re-verifications that have been conducted. Remember 
that documents supporting the change or re-verification must always be viewed 
when Section 3 is completed. 

– Step 3 Correct Mistakes: If deficiencies are noted or if information is incomplete in 
Section 1, have the employee insert correct information as appropriate, and date 
and initial the I-9 using the date corrected. If Section 2 has deficiencies or missing 
information, correct or add information as appropriate, and then date and initial the 
form using the date corrected. The person that inspected the documents should be 
the person to correct if possible.
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Interacting With Employees During Audit

– Be transparent about the process, let employees 
know that you are undergoing an audit.

– Provide employees with a reasonable amount of 
time to correct discrepancies in their records. Treat 
all workers in the same manner during the audit 
(same timeframes, same choice of Form I-9 
documents to present).

– If workers represented by union, inform the union 
of the audit and determine whether a collective 
bargaining agreement triggers any obligations.

– Communicate in writing with employees regarding 
information you need, be specific.
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How Do I Correct Mistakes?

– The best way to correct the form is to:
• Draw a line through the incorrect information.
• Enter the correct information.
• Initial and date the correction.
• To correct multiple, recording errors on the form, you 

may redo the section on a new Form I-9 and attach it 
to the old form. A new Form I-9 can be completed if 
major errors need to be corrected. 

• Memorandums are key! A note should be included in 
the file regarding the reason you made changes to an 
existing Form I-9 or completed a new Form I-9.

• Never get rid of an I-9 due to mistakes!
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Civil Violations First Offense Second Offense Third Offense
Minimu

m
Maxim
um

Minimu
m

Maximu
m

Minim
um

Maximum

Hiring or continuing to employ a person, or 
recruiting or referring for a fee, knowing 
that the person is not authorized to work in 
the United States.

$375 for 
each 
worker.

$3,200 
for each 
worker.

$3,200 
for each 
worker.

$6,500 
for each 
worker.

$4,300 
for 
each 
worker
.

$16,000 for each worker.

Failing to comply with Form I‐9 
requirements.

$110 for 
each 
form.

$1,100 
for each 
form.

$110 for 
each 
form.

$1,100 
for each 
form.

$110 
for 
each 
form.

$1,100 for each form.

Committing or participating in document 
fraud.

$375 for 
each 
worker.

$3,200 
for each 
worker.

$3,200 
for each 
worker.

$6,500 
for each 
worker.

$3,200 
for 
each 
worker
.

$6,500 for each worker.

Committing document abuse. $110 
per 
violatio
n.

$1,100 
per 
violatio
n.

$110 
per 
violatio
n.

$1,100 
per 
violation
.

$110 
per 
violati
on.

$1,100 per violation.

Unlawful discrimination against an 
employment‐authorized individual in 
hiring, firing, or recruitment or referral for a 
fee.

$375 
per 
violatio
n.

$3,200 
per 
violatio
n.

$3,200 
per 
violatio
n.

$6,500 
per 
violation
.

$4,300 
per 
violati
on.

$16,000 per violation.

Asking an employee for money guaranteeing that the employee is authorized to 
work in the United States, also called an indemnity bond.

 Pay $1,100 for each bond the employee paid to the 
employer.

 Refund the employee the full amount of the bond. If 
the employee cannot be found, this refund will go 
to the U.S. Treasury.

Criminal Violations First Offense Second Offense Third Offense

Engaging in a pattern or practice of hiring, 
recruiting or referring for a fee 
unauthorized aliens.

 Up to 
$3,000 
for 
each 
unauth
orized 
alien.

 Up to 6 
months 
in 
prison 
for the 
entire 
pattern 
or 
practice
.

 Up to 
$3,000 
for each 
unautho
rized 
alien.

 Up to 6 
months 
in 
prison 
for the 
entire 
pattern 
or 
practice.

 Up to $3,000 for each unauthorized alien.
 Up to 6 months in prison for the entire pattern or 

practice.
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Notices

– The following are the most common notices:
• Notice of  Inspection Results – also known as a "compliance letter," used to 

notify a business that they were found to be in compliance.
• Notice of Suspect Documents – advises the Employer that based on a review 

of the Forms I-9 and documentation submitted by the employee, ICE has 
determined that an employee is unauthorized to work and advises the Employer 
of the possible criminal and civil penalties for continuing to employ that 
individual. 

• Notice of Discrepancies – advises the Employer that based on a review of the 
Forms I-9 and documentation submitted by the employee, ICE has been unable 
to determine their work eligibility. 

• Notice of Technical or Procedural Failures – identifies technical violations 
identified during the inspection and gives the Employer ten business days to 
correct the forms. 

• Warning Notice – issued in circumstances where substantive verification 
violations were identified, but circumstances do not warrant a monetary penalty 
and there is the expectation of future compliance by the Employer.

• Notice of Intent to Fine (NIF) – may be issued for substantive, uncorrected 
technical, knowingly hire and continuing to employ violations.
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Employer I-9 Compliance Memo
• Identify the level of employee permitted to complete Form I-9 on behalf of the 

company to ensure that the employee is knowledgeable and responsible.
• Ensure that these employees have been trained to review I-9 documents and 

complete the I-9 without violating discrimination laws. Periodically review and 
update I-9 training materials, being sure to document such review and all efforts 
to provide training to hiring managers.

• Determine how I-9 records should be maintained and seek to ensure uniformity 
in completion and maintenance of the I-9s—hard copy or electronically. If the 
decision is made to maintain copies of the documents presented to verify 
employment eligibility, copy both sides of the document and ensure that copies 
are maintained for all employees going forward from the date of implementation. 
Maintaining copies of the documents is generally recommended.

• Ensure that I-9 records are not kept with personnel files, but in a separate I-9 
file, whether hard copy or electronic.
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Employer I-9 Compliance Memo (cont.)
• Ensure timely completion of the I-9 form. Employees should complete Section 1 

by their first day of employment for wages but can complete it in advance, if the 
job offer has been offered and accepted. The authorized Employer 
representative should complete Section 2 within three business days of the 
Employee’s hire date (defined as the date they start employment for wages). 
The authorized Employer representative must verify documents in person. Note 
that CWU uses a university portal to electronically complete and store the I-9 
form. 

• Confirm that the company has a “tickler system” in place to reverify work 
authorization for employees with temporary status or work authorization. The 
employer will want to ensure that its software system captures expiration dates 
from section 1 of the I-9 for temporary work authorizations—for example, 
employment authorization documents, visas, and I-94 forms.

• Make sure that I-9 documents are included in the company’s document retention 
schedules, as employers are permitted to destroy I-9 Forms and supporting 
documents after the statutory period of time. Employers may destroy I-9 records 
for former employees either one year after termination or three years after the 
date of hire, whichever is later.
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Employer I-9 Compliance Memo (cont.)
• Set forth a schedule for conducting internal I-9 audits on a regular basis. This is 

one of the most important provisions of a compliance policy. The employer can 
analyze potential risks and possibly mitigate fines and damages by conducting 
internal audits prior to any government action.

• Develop an internal mechanism to address post-hire and initial I-9 completion 
issues, including instances in which third parties (for instance, clients or sub-
contractors) provide information indicating that an employee is not authorized to 
work.
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Best Practice Tips
– Establish a uniform written I-9 compliance policy and train your staff on it. 

Utilize the recent version of the I-9 Employer Handbook 
(M-274, Rev 4/30/13).

– Avoid discrimination claims by educating your staff on the appropriate way 
to verify documents and treat all job applicants the same regardless of 
their citizenship or immigration status, or their national origin.

– Create a “tickler” system to notify HR staff of upcoming re-verifications for 
individuals that possess temporary employment authorization.

– Establish a best practice method for proper cataloging and retention of
I-9’s—separate former and active employee’s I-9’s. 

– Keep your I-9 forms organized and separate from general personnel files. 
Establish a consistent policy regarding obtaining and retaining copies of 
documents verified.

– Purge old I-9’s that are past the retention period on an annual basis (3 
years from date of hire or 1 year after termination, whichever is longer).

– Conduct routine formalized self-audits and document each internal audit.
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Avoiding Immigration-Related Employment 
Discrimination

DISCRIMINATION
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Office Of Special Counsel

– The Office of Special Counsel (OSC) enforces the 
laws that prohibit discriminatory practices in the 
recruitment, hiring, employment eligibility 
verification process or dismissal of persons 
authorized to work in the U.S.

– In general, employers may not request more or 
different documents than are required to establish 
a worker’s identity and eligibility to work in the 
United States OR reject documents that appear to 
be reasonably genuine on their face and relate to 
the employee.



Form I-9 Basics

©2014 by Ryan, Swanson & Cleveland, PLLC
30

Employers Should…

– Treat all people the same during the application, interview, 
job offer, employment verification, hiring and firing stages.

– Examine and accept original documents if they appear 
reasonably genuine and relate to the employee.

– Do not demand different or additional documents.
– Avoid requiring job applicants to have a particular citizenship 

status unless mandated by federal law/contract.
– Give out the same information and use the same application 

for all applicants.
– Base all decisions about firing on job performance, not on 

appearance, accent, name or citizenship status.
– Consistency is key!!!!
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SSN No Matches
– Compare the failed SSN with your employment records. 
– If your employment records match your submission, ask your employee to 

check his/her Social Security card and inform you of any name or SSN 
difference between your records and his/her card. 

– If your employment record and the employee's Social Security card match, 
ask the employee to check with any local Social Security Administration 
(SSA) Office to resolve the issue. Once the employee has contacted the 
SSA Office, he/she should inform you of any changes. Take NO Adverse 
Actions!

– The employee should be given a reasonable period of time to remedy the 
problem.

– If the employee is unable to provide a valid SSN, you are encouraged to 
document your efforts to obtain the correct information. 

– If you are unable to contact the employee, you are encouraged to 
document your efforts. 
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E-Verify
– Electronic (internet-based) employment eligibility administered by DHS 

and SSA. 
• Required for federal contracts
• Required for STEM OPT (17 month extensions)

– If using E-Verify must use on ALL new hires, do not use for pre-screening.
– If utilizing E-Verify, SSN is mandatory (unlike on Form I-9. If an employee 

doesn’t have a SSN yet (usually takes approx. 90 days after applying with 
the Social Security Administration), fill out the Form I-9 initially and in List 
C write the receipt number and keep on file. 
• The employer does not have to run the employee’s information through E-Verify 

until the actual SSN arrives and at that point E-Verify will prompt them regarding 
the discrepancy in time (outside the 3 day window), however, there is an option 
to select called “awaiting documents” to answer that prompt.

– An employer may not terminate or take any adverse action against a 
worker who chooses to contest a tentative non-confirmation (TNC). 
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E-Verify Facts

– As of the end of 2013, half a million employers are now 
using E-Verify, at 1.5 million worksites. Federal 
legislation has been proposed to change this, but as of 
today regulation of E-Verify is up to the states. It is up 
to each state government to decide how it wants to 
influence or regulate the use of E-Verify for employers 
in the state.

– About 30% of states mandate that some private 
employers use E-Verify, typically those working state 
contracts, or those with more than a certain number of 
employees.

– Immigration Reform—likely E-Verify will become 
mandatory.
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Washington E-Verify
– Washington Hoquiam, WA 

The Hoquiam City Council passed a resolution that will require the use of 
the federal E-Verify program to verify that each employee of a contractor 
and subcontractor are legally authorized to work in the United States.

– Pierce County, WA 
Contractors and subcontractors doing business with Pierce County are 
required to use E-Verify to check the employment eligibility of all new 
hires, effective since February 1, 2010.
• Penalties: Ineligibility for a Pierce County contract(s).

– Woodland, WA 
All companies awarded city contracts of $10,000 or more are required to 
use E-Verify to check the employment eligibility of all employees and enter 
into a memorandum of understanding (MOU) with the DHS within 60 days 
of the city extending the contract, effective since February 23, 2011.
• Penalties: Contractors who fail to E-Verify or meet the reporting deadlines may 

be considered in breach of contract and be suspended from bidding on future 
projects for two years or until they meet the requirements.
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Resources
 Resources for  I-9 Questions

• Employer Handbook
http://www.uscis.gov/sites/default/files/files/form/m-274.pdf

• Website
http://www.uscis.gov/i-9-central

• Email
I-9Central@dhs.gov (general I-9 questions)
or

• Telephone: 888-464-4218
For E-Verify employers: 877-875-6028 (TTY)

 Office of Special Counsel (specifically for unfair immigration-related 
employment practices and discrimination)
• 800-255-8155
• http://www.justice.gov/crt/about/osc/
• osccrt@usdoj.gov
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