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 Every employer must first determine whether an individual who 
performs work for the business is an employee or independent 
contractor
 Misclassification of employment status can result in significant 

financial liabilities and penalties for employers

Worker Classification – What’s at risk?
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 Determining whether an individual is an employee or independent 
contractor is a legal minefield
 Different laws apply in different contexts
 Numerous tests are used by numerous state agencies to audit 

employers and determine if individuals are misclassified

How to tell an employee from an 
independent contractor
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No matter what test is applied, the 
presumption is always in favor of 

finding that individuals are 
employees and not independent 

contractors

3

4



5
5

 Washington’s Industrial Insurance Act - Enforced by the 
Department of Labor and Industries
 Employment Security Act – Enforced by Washington’s 

Employment Security Department
 Washington’s Minimum Wage Act – Enforced by the Department 

of Labor and Industries

Washington’s Classification Laws
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Applying the Tests

 Applying the various tests is a 
fact-specific inquiry, unique to 
each employer and worker
 In general, the most important 

factor is the level of direction or 
control an employer has over a 
worker
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 Have a written contract with independent contractors
 Are free from direction/control;
 Have their own UBI numbers;
 Keep their own books and records;
 Are responsible for and pay for their own taxes;
 Bear their own costs and expenses;
 Perform tasks outside the company’s typical operations (such as company hiring a 

graphic designer for its website);
 Provide their own tools and materials; and
 Are limiting the job to a fixed project instead of an ongoing relationship, among other 

factors.
 The parties must follow these contracts in practice.

How to Avoid Liability for Misclassification
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The parties must follow these 
contracts in practice.
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 The default assumption is that an employee is non-exempt and 
the employer must pay overtime
 State and federal overtime exemption rules generally require that 

executive, administrative, and professional employees meet a 
three-part test:
 The worker must be paid a predetermined and fixed salary;
 The salary must meet a minimum threshold; and
 The job duties must primarily involve executive, administrative, or professional 

duties as defined by regulations

Exempt versus Non-exempt Status

10
10

 The job duties test, not an employee’s job title or description, 
determines whether a job primarily involves executive, 
administrative, professional, computer professional, or outside 
sales duties as defined in the rules
 Employers are responsible for making this determination
 The Test has recently updated so employers need to make sure 

their employees are classified consistent with the new rules, not 
the rules that were in place when the employee was hired

The Job Duties Test
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 Small businesses (1-50 employees): an exempt employee must 
earn a salary of at least 1.5 times the minimum wage, or 
$42,712.80/year. 
 Large businesses (51 or more employees): an exempt employee 

must earn a salary of at least 1.75 times the minimum wage, or 
$49,831.60/year. 
 The threshold multiplier phased in until it is 2.5 times the 

minimum wage in 2028, then increases for inflation.
 Different for computer professionals

Washington Exempt Employee Salary 
Thresholds
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 The size of the employer is based solely on the number of 
Washington-based employees it employs as of January 1 of the 
calendar year
 The federal salary threshold remains at $684 per week ($35,568 

annually), but Washington employers must comply with the law 
most favorable to the employee

Washington Exempt Employee Salary 
Thresholds, cont.
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Thank you.
Madison M. Burke
Ryan, Swanson & Cleveland, PLLC

206.654.2239
burke@ryanlaw.com
www.ryanswansonlaw.com
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