
Long-Term Care Act and More: 
Clearing the Smoke on New 
Washington Laws

Hana Kern
Ryan, Swanson & Cleveland, PLLC
September 28, 2021



2
2

 Long Term Care Trust Act
 Health Emergency Labor Standards Act
 Also, updates to… non-compete law, exempt employee 

minimum salary thresholds, Paid Family and Medical Leave Act

Overview
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At a glance:  

 Starting January 1, 2022, a new payroll tax to fund the Washington State 
Long-Term Care Trust goes into effect.   It creates a long term care 
insurance benefit for certain qualified individuals.

Long Term Care Trust Act
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How much does it cost?

 The tax is $.58/$100 of wages, which employers are required to collect 
through payroll deductions.  For example, an employee with $75,000 in 
annual wages would pay $435 to fund the program.

Long Term Care Trust Act
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What benefits does it provide?

 Employees paying into the fund will be eligible to access $100 per day, 
to a maximum of $36,500 (adjusted for inflation)  to pay for Long-Term 
care assistance beginning in 2025.  

 The fund can be used to pay for expenses associated with needing 
assistance with activities of daily living (“ADLs.”) 

Long Term Care Trust Act
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What is an ADL?

 An “Activity of Daily Living”
 Activities of daily living (ADLs) are essential and routine tasks that most 

healthy individuals can perform without assistance.
 Examples:

Long Term Care Trust Act

 medication management
 personal hygiene
 eating
 toileting
 transfer assistance

 bathing/self care
 ambulation/mobility
 dressing
 speaking
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Who receives the benefit? 

A qualified individual must:
 Reside in Washington when they need to use the benefit. 
 Be unable to do 3 of 10 ADLs. 
 Work & pay into the fund for 10 years, or 3 of the last 6 years AND have 

worked at least 500 hours each year 
 Be at least 18 years old

Long Term Care Trust Act
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Exemption option:

 There is a one-time option for employees who have other Long-Term 
Care insurance, that is equal to or better than the state plan to opt out. 
In order to opt out employees must have a qualified Long-Term Care plan 
in place by November 1, 2021. 

 For more information, please visit Washington State’s Department of 
Social and Health Services site at:  
https://www.dshs.wa.gov/altsa/stakeholders/long-term-services-and-supports-ltss

Long Term Care Trust Act
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Long Term Care Trust Act

Confidential

Confusion!
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 The Health Emergency Labor Standards Act (HELSA) became 
effective on May 11, 2021.  

 It codifies some portions of the Emergency Proclamations 
issued by Governor Inslee during COVID. 

HELSA – Health Emergency Labor Standards Act
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HELSA establishes the following requirements for an infectious 
or contagious disease like COVID-19 during a declared public 
health emergency:  

 Frontline workers, who contract an infectious or contagious disease:
are entitled to workers’ compensation wage replacement and medical benefits
 the law creates a rebuttable presumption that exposure to disease occurred 

on the job

HELSA – Health Emergency Labor Standards Act
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 What is a “frontline worker?” Broadly defined for the purpose of this law. 
For the purposes of HELSA, frontline employees include:

HELSA – Health Emergency Labor Standards Act

 First responders such as law enforcement, 
firefighters, and paramedics

 Employees performing food processing, food 
manufacturing, food distribution, farm, and meat 
packing work

 Maintenance, janitorial, and food service workers at 
any facility treating patients with infectious or 
contagious disease subject to a public health 
emergency

 Drivers and operators employed by transit agencies
 Child-care facility employees who have in-person 

interaction with children or the public

 Retail store employees who have in-person 
interaction with the general public

 Hotel, motel, or transient accommodation 
employees

 Restaurant employees
 Home care aides
 Correctional officers
 Educational employees (K-12 and higher 

education) who have in-person interaction
 Public library employees
 Nursing homes employees
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 Notification of L&I: Employers with more than 50 employees at a workplace must 
notify L&I within 24 hours if they have ten or more employees who have tested 
positive for an infectious or contagious disease.

 Notification of Employees and others: Employers must notify employees, union 
representatives, and employers of subcontracted employees of potential exposure 
to an infectious or contagious disease.

 Anti-retaliation provision:  Employers are prohibited from discharge, replacement, or 
discrimination of high-risk employees for seeking accommodations or utilizing leave 
to protect against an infectious or contagious disease. 

HELSA – Health Emergency Labor Standards Act
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 Noncompete agreements in Washington are enforceable only if the 
employee or independent contractor makes more than a minimum amount. 

 On Jan 1, 2021 the threshold wage requirement for employees went up 
from $100,000 to $101,390 and from $250,000 to $253,475 for 
independent contractors.

 It will continue to be adjusted; non competes must reflect this.

Noncompete Law Update
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 Will increase effective January 1, 2022 to:
 1.5 times the current state minimum wage for small employers 

(one to fifty employees); and 
 1.75 times the current minimum wage for large employers 

(51 or more employees).

 Small Employers: Est. change from $821.40 per week ($42,712 annually) 
to $975 per week ($50,700 annually) 

 Large employers: Est. change from $958.30 per week ($49,831 annually) 
to $975 per week ($50,000 annually). 

Threshold for classifying employees as exempt under 
Washington law:
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Change of definition of family member

 Beginning July 25, 2021, the definition of “family member” expanded to:

“Family member’ means a child, grandchild, grandparent, parent, sibling, or spouse of an 
employee, … and also includes any individual who regularly resides in the 
employee’s home or where the relationship creates an expectation that the 
employee care for the person and that individual depends on the employee for 
care…”

“…except that it does not include an individual who simply resides in the same 
home with no expectation that the employee care for the individual.”

PFMLA
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Pandemic Leave Assistance Grants 

 Addresses high unemployment rates due to pandemic

 Allows for paid leave for some workers who were unable to satisfy the 
hours-worked threshold to qualify for benefits

 Temporary  amendment applicable through June 30, 2023

PFMLA
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 Washington State Department of Labor & Industries (L&I) new rule applies 
to “workplaces where the employer should reasonably anticipate that 
employees may be exposed to wildfire smoke”

 Certain employers are now required to:
 Train employees and supervisors about wildfire smoke
 Verify that employees showing symptoms of smoke exposure are monitored and receive medical care
 Take actions to remove or reduce exposures to smoke when levels of particulate matter are high

 The emergency rules also detail how employers can identify harmful smoke 
exposure risks and when to notify workers

Emergency rules protecting employees 
exposed to wildfire smoke
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